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आदेश/Order 

 

PER N.K. SAINI, VICE PRESIDENT 
 

These appeals by the different Assessees are directed against the separate 

orders of the Ld. CIT(A) each dated 28/05/2018. 
 

2. Since the issue involved in all these appeals are common and the 

assessee belongs to the same group therefore these appeals are disposed off by this 

common order for the sake of convenience and brevity.  

3. The only ground raised in ITA No. 915/Chd/2018 read as under: 

“ That order passed under section 250(6) of the Income Tax Act, 1961 by the Ld. 

Commissioner of Income Tax (Appeals)-5, Ludhiana is against law and facts on the file in as 

much as he was not justified to arbitrarily uphold the penalty levied u/s 271AAB at Rs. 

5,00,000/-.” 

 

In all other appeals similar grounds has been raised and only difference in the 

amount of penalty sustained by the Ld. CIT(A) which was levied by the A.O. under 

section 271AAB of the Act.  

4. During the course of hearing the Ld. Counsel for the Assessee at the very outset 

stated that in identical circumstances the similar penalty levied by the A.O. and 

sustained by the Ld. CIT(A) in the group of cases to which these assessees belong was 

deleted by the ITAT Bench ‘B’ in the case of Smt. Ram Rani Vs. DCIT,Central Circle-1, 

Ludhiana in ITA No. 1240/Chd/2018.  

5. In his rival submissions the Ld. CIT DR although supported the orders of the 

authorities below but could not controvert the aforesaid contention of the Ld. Counsel 

for the Assessee.  

6. We have considered the submissions of both the parties and perused the 

material available on the record. In the present case, it is noticed that an identical issue 
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has already been adjudicated by this Bench of ITAT in case of Smt. Rama Rani Vs. DCIT, 

Central Circle-1, Ludhiana,  in ITA No. 1240/Chd/2018 dt. 12/07/2019 wherein relevant 

findings have been given at para 7 to 11 which read as under:  

7.  We have cons idered the r ival  submiss ions.So far  as i ssue of  levy of  

penal ty u/s  271AAB of  the Act  whether  i s  mandatory or  not  i s  concerned, 

theissue has been dealt  withby the Coordinate Bench of  the T r ibunal  in  the 

case of  ‘M/s  SEL Text i les  L td.  Vs DCIT ’  (supra).  The T r ibunal  in  the above 

case has re l ied upon the fol lowing dec is ions  of  the Coordinate Benches of  

the T r ibunal :-  

 

ACIT Vs. Marvel Associates, ITA No. 147/Vizag/2017 

order dated 16.3.2018 (ITAT Visakhapatnam Bench) ; 

 

DCIT Vs. M/s Rashmi Metal iks Ltd. , ITA No. 

1608/Kolkata/2017 dated 1.2.2019; (ITAT Kolkata Bench); 

 

DCIT Vs. Rashmi Cement Ltd, ITA No. 

1606/Kolkata/2017 order dated 28.2.2019((ITAT Kolkata Bench) 

 

8 .  The T r ibunal  af ter analyz ing the aforesaid deci s ions,  

wherein, re l iance has  been placed on the decis ions of  the Hon'ble High 

Court s  has held that  levyof  penal ty u/s  271AAB of  the Act  i s  not  mandatory  

as the prov is ions of  sect ion 274 of  the Act  have been made appl icable in  

re lat ion to the penal ty refer red to sect ion 271AAB of  the Act .   I t  has been 

held that  the penalty u/s  271AAB wi l l  not  be att racted i f  the sur rendered 

income wouldnot  fal l  in  the def in i t ion of  ‘undi sc losed income’ as def ined 

underexplanat ion to sect ion 271AAB of  the Act .  The relevantpart  of  the 

order  of  the T r ibunal  in  ‘M/s SEL Text i les  Ltd.  Vs DCIT ’  dated 

18.04.2019(supra) for  the purpose of  readyreference i s  reproduced as  

under :-  

“6 .  The Ld.  DR,  on the other  hand,  has submit ted that  the assessee 

h imsel f  had sur rendered an amount  of  Rs.  14,39,99,258/-  as i t s  undisc losed 

income of  the year  and s ince the assessee did not  substant iate the 

manner  of  earn ing of  the said income,  hence,  the Assess ing of f icer  r ight ly 

imposed the penal ty under  the prov is ions of  seciton271AAB (1)(c) of  the 

Act .   He has fur ther  submit ted that  even otherwise,  as  per  the prov is ions  

of  sect ion 271AAB of  the Act ,  the levy of  penal ty i s  mandatory.  However ,  

the rate at  which the penal ty  i s  to be lev ied depends upon certain 

condit ions as enumerated in c lause (a),  c lause (b) and c lause (c)  

respect ively  to sub sect ion (1 ) to sect ion 271ABB of  the Act .  He,  in  th is  

respect  has re l ied upon the decis ion of  the Hon'ble Al lahabad High Court  

in  the case of  ‘Pr inc ipal  CIT  Vs.  Shr i  Sandeep Chandak’ and Ors. ,  I TA No.  

122 of  2017 order  dated 27.11.2017.  

7 .  In  rebuttal ,  the Ld.  AR has submit ted that  as per  the prov is ions of  

sect ion 274 of  the Act  which i s  made appl icable in  re lat ion to the penal ty 

refer red to sect ion 271AAB,  the levy of  penal ty i s  not  mandatory.  He,  in  

th is  respect  has re l ied upon the fol lowing deci s ions of  the Coordinate 

Benches’ :-  
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ACIT  Vs.  Marvel  Associates,  I TA No.  147/Vizag/2017 order  

dated 16.3 .2018 ( ITAT  V isakhapatnam Bench);  

DCIT  Vs.  M/s Rashmi Metal iks  Ltd. ,  ITA No.  1608/Kolkata/2017 

dated 1.2 .2019;  ( I TAT  Kolkata Bench);  

DCIT  Vs.  Rashmi Cement  Ltd,  I TA No.   1606/Kolkata/2017 

order  dated 28.2.2019(( ITAT  Kolkata Bench).  

8 .  We have cons idered the r ival  content ions of  the Ld.  Counsel  for  the 

part ies and gone through the record,  also examined the relevant  

prov i s ions of  the Act  and case laws on the i ssue.  For  the sake of  ready 

reference,  the re levant  prov is ions  of  sect ion 271AAB and sect ion 274 of  

the Income Tax Act  are reproduced as  under :  

“Penalty  where search has been in i t ia ted 

271AAB: (1 ) The Assess ing Of f icer  may,  notwithstanding anyth ing 

contained in any other  prov i s ions of  th is  Act ,  di rect  that ,  in  a case 

where search has been in i t iated under  sect ion 132 on or  af ter  the 

1 s t  day of  Ju ly,  2012,  the assessee shal l  pay by way of  penal ty,  in  

addit ion to tax,  i f  any,  payable by h im—   

(a) a sum computed at  the rate of  ten per  cent  of  the 

undi sc losed income of  the specif ied prev ious year ,  i f  such 

assessee—   

( i )   in  the course of  search,  in  a statement  under  sub-

sect ion (4 ) of  sect ion 132,  admit s  the undisc losed 

income and specif ies  the manner  in  which such 

income has been der ived.    

 ( i i )   Substant iates the manner  in  wh ich the 

undi sc losed income was der ived;  and  

( i i i )  On or  before the specif ied date—   

(A) pays the tax,  together with interest ,  i f  any,  

in  respect  of   the undisc losed income; and   

(B) furn ishes the return of  income for  the 

specif ied prev ious year  declar ing such 

undi sc losed income therein;    

(b) a sum computed at  the rate of  twenty per  cent  of  the 

undi sc losed income of  the specif ied prev ious year ,  i f  such 

assessee—   

( i )  in  the course of  the search,  in  a statement  under 

sub-sect ion (4 ) of  sect ion 132,  does not  admit  the 

undi sc losed income; and   

( i i )  on or  before the specif ied date—  
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(A) declares such income in the return of  

income furn ished for the specif ied prev ious  

year ;  and   

(B) pays the tax,  together  with interest ,  i f  any,  

in  respect  of  the undisc losed income;  

(c) a sum which shal l  not  be less  than th i rty per  cent  but  

which shal l  not  exceed n inety per  cent  of  the undi sc losed 

income of  the specif ied prev ious year ,  i f  i t  i s  not  covered by 

the prov is ions of  c lauses (a) and (b).    

(2 ) No penal ty under  the prov is ions  of  c lause (c) of  sub-sect ion (1 )  

of  sect ion 271 shal l  be imposed upon the assessee in  respect  of  

the undisc losed income refer red to in  sub-sect ion (1 ).    

(3 ) The prov is ions of  sect ion 274 and 275 shal l ,  as far  as may be,  

apply in  re lat ion to the penal ty refer red to in  th is  sect ion.  

Explanat ion :- - -  For  the purpose of  th is  sect ion,__ 

(a)……… 

(b)………. 

(c) "undisc losed income" means—  

( i )  any income of  the specif ied prev ious year  

represented,  e i ther  whol ly  or  part ly,  by any money,  

bul l ion,  jewel lery or  other  valuable art ic le or th ing or  

any ent ry in  the books of  account  or  other  

documents or  t ransact ions found in the course of  a 

search under  sect ion 132,  which has—  

(A) not  been recorded on or  before the date 

of  search in  the books of  account  or  other  

documents maintained in  the normal  cour se 

re lat ing to such prev ious year ;  or   

(B) otherwise not  been di sc losed to the 

Pr inc ipal  Chief  Commiss ioner  or  Ch ief  

Commiss ioner  or  Pr inc ipal  Commiss ioner  or  

Commiss ioner  before the date of  search;  or   

( i i )  any income of  the specif ied prev ious year  

represented,  e i ther  whol ly  or  part ly,  by any ent ry in  

respect  of  an expense recorded in the books of  

account  or  other  documents maintained in the 

normal  course re lat ing to the specif ied prev ious year  

which i s  found to be fal se and would not  have been 

found to be so had the search not  been conducted.   

Section 274  

 Procedure 
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 274 (1) No order imposing a penalty under this Chapter shall be made unless 

the assessee has been heard, or has been given a reasonable opportunity of 

being heard. 

(2) No order imposing a penalty under this Chapter shall be made- 

(a) by the Income- tax Officer, where the penalty exceeds ten 

thousand rupees; 

(b) by the Assistant Commissioner, where the penalty exceeds 

twenty thousand rupees, except with the prior approval of the 

Deputy Commissioner.] 

(3)  An income- tax authority on making an order under this Chapter 

imposing a penalty, unless he is himself the Assessing Officer, shall 

forthwith send a copy of such order to the Assessing Officer. 

9 .  I t  i s  pert inent  to ment ion here  that  Co-ord inate Kolkata Bench of  

the T r ibunal   in  the case of  “  M/s.  Rashmi  Metal iks  L td.” (supra)  has  

extens ively analyzed the aforesaid prov i s ions of  sect ion 217AAB whi le  

further  rely ing upon the deci s ion  of  the Visakhapatnam Bench of  the ITAT  

in  the case of  ‘ACIT  Vs.  Marvel  Associates’(supra) and other  case laws.  

The re levant  part  of  the said order  of  Kolkata Bench i s  reproduced as  

under :  

“  At  the out set  we note that  i t  has been the submiss ion of  the AO 

as wel l  as  the Ld.  DR that  the levy of  penal ty under  Sect ion 271AAB 

i s  mandatory and automat ic and therefore in the matter of  levy of  

penal ty the AO had no discret ion once the assessee admit s  of  any 

undi sc losed income in  h is  s tatement  u/s 132(4) of  the Act .  Such a 

v iew goes against  the words  used in sect ion 271AAB and sect ion  

274 of  the Act .  For  saying so we note that  i f  the intent ion of  the 

Legi s lature to levy the penal ty was mandatory and automat ic then 

the r ight  of  appeal  u/s  246A would not  have been prov ided for  by 

the Legis lature agains t  the order  of  penal ty passed u/s 271AAB of  

the Act .  We al so note that  whi le enact ing Sect ion 271AAB the 

Legi s lature has conscious ly used the word ‘may’ in  

cont radist inct ion to the word ‘shal l ’  in  the open ing words of  

Sect ion 271AAB of  the Act .  The choice of  the express ion  ‘may’ and 

not  ‘shal l ’  in  the opening Sect ion of  271AAB shows that  the 

Legi s lature did not  intend to make the levy of  penal ty statutory,  

automat ic and binding on the AO but  the AO was given di scret ion 

in  the mat ter  of  levy of  penal ty.  Our  foregoing v iew f inds  support  

in  the decis ion of  the coord inate Bench of  the T r ibunal  at  

V ishakhapatnam in  the case of  ACIT  Vs Marvel  Associa tes (170 ITD 

353)  wh ich in  turn re l ied on Hon’ble Andhra Pradesh H igh Court  

rat io in  Radha Kr i shna Vihar  ( inf ra).  The fol lowing observat ions of  

the T r ibunal  in  the said deci s ion  are re levant  in  th is  regard:  

“6 .  Carefu l  reading of  sect ion 271AAB of  the Act ,  the words  

used are 'AO may di rect '  and ' the assessee shal l  pay by way 

of  penalty ' .  S imi lar  words are used sect ion 158BFA(2) of  the 

Act .  The word may d i rect  indicates the discret ion to the AO. 

Fur ther,  sub sect ion (3 ) of  sect ion 271AAB of  the Act ,  

fort i f ies  th is  v iew. ………. 

……. 7.  The legi s lature has inc luded the prov i s ions of  sect ion  

274 and sect ion 275 of  the Act  in  271AAB of  the Act  with 

c lear  intent ion to cons ider  the imposi t ion of  penal ty 
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jud ic ial ly .  Sect ion 274 deals  with the procedure for  levy of  

penal ty,  wherein,  i t  d i rect s  that  no order  impos ing penal ty 

shal l  be made unless  the assessee has been heard or  has  

been g iven a reasonable opportunity of  being heard.  

Therefore,  f rom plain reading of  sect ion 271AAB of  the Act ,  

i t  i s  ev ident  that  the penal ty cannot  be imposed unless  the 

assessee i s  given a reasonable opportunity and assessee i s  

being heard.  Once the opportunity i s  given to the assessee,  

the penalty cannot  be mandatory and i t  i s  on the bas i s  of  

the fact s  and mer i t s  p laced before the A.O. Once the A.O. 

i s  bound by the Act  to hear  the assessee and to give  

reasonable opportunity to explain h is  case,  there i s  no 

mandatory requi rement of  imposing penal ty,  because the 

opportunity of  being heard and reasonable opportunity i s  

not  a mere formal i ty but  i t  i s  to adhere to the pr inc iples of  

natural  just ice.  Hon'b le A.P.  High Court  in  the case of  

Radhakr i shna Vihar  in  ITTA No.740/2011 wh i le deal ing with 

the penalty u/s  158BFA held that  'we are of  the opin ion that  

whi le the words shal l  be l iable under  sub sect ion (1 ) of  

sect ion 158BFA of  the Act  that  are ent it led to be 

mandatory,  the words  may di rect  in  sub sect ion 2 there of  

intended to di rectory ' .  In  other  words,  wh i le payment  of  

interest  i s  mandatory levy of  penalty i s  d iscret ionary.  I t  i s  

t r i te pos i t ion of  law that  discret ion i s  vested and author i ty 

has to be exerc ised in  a reasonable and rat ional  manner  

depending upon the fact s  and c i rcumstances of  the each 

case.  P lain  reading of  sect ion 271AAB and 274 of  the Act  

indicates that  the imposi t ion of  penal ty u/s  271AAB of  the 

Act  i s  not  mandatory  but  di rectory.  Accordingly we hold 

that  the penal ty u/s  271AAB i s  not  mandatory but  to be 

imposed on mer i t s  of  the each case.”  

 

 9 .  As  far  as to the judgment  of  the Hon’ble Al lahabad H igh Court  

in  the case of  Pr .  CIT  Vs Sandeep Chandak (supra) i s  concerned,  

we note that  the fact s  of  the present  case are di st ingui shable f rom 

the fact s  involved in  that  judgment .   In  Sandeep Chandak (supra) 

the assessee had not  only made the disc losure/sur render  of  the 

amount  but  al so had specif ied the manner  in  wh ich such income 

has  been der ived i .e.  f rom the t rading of  F&O and der ivat ives and 

was advanced for  purchase of  land.   That  i s  not  the case in  the 

present  appeal ;  there i s  no explanat ion by the assessee the 

manner  of  der iv ing the sur render  made dur ing search.  As d iscussed 

in  the foregoing,  i t  i s  a matter  of  record that  in  the course of  

search no undisc losed asset  or  th ing was found nor  any 

incr iminat ing mater ial  was found f rom which any undisc losed 

income or  unexplained expenditure could be infer red.   In  the 

c i rcumstances the bald of fer  made by the assessee to pay tax on 

addit ional  income in the statement  u/s 132(4) cannot  be 

cons idered to be ‘undisc losed income’ with in the meaning of  sec.  

271AAB of  the Act .   So the r igors  of  Sect ion 271AAB of  the Act  i s  

not  att racted.  Having regard to these mater ial  facts  the judgment  

of  Hon’ble Al lahabad High Court  re l ied upon by the Ld.  DR,  has no 

appl icat ion in  the facts  of  the instant  case.  ……..    

      

………..  11.  So for  the reasons as  aforerstated and re ly ing on the 
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Hon’ble Andhra Pradesh High Court  rat io in  Radha Kr i shna V ihar  

(supra),  we cannot  agree with the Revenue that  the levy of  

penal ty under  Sect ion 271AAB was mandatory and automat ic.  We 

further  note that  the penal ty lev iable under  Sect ion 271AAB must  

have necessary and prox imate nexus  with d iscovery of  

‘undisc losed income’ in  the course or  as  a resu l t  of  search.  The 

express ion ‘undisc losed income’ for  the purposes of  levy of  

penal ty u/s  271AAB has a def in i te and specif ic  meaning and the 

said word or  express ion does not  have any loose or  col loquial  

meaning.  Unless  and unt i l  income offered to tax by an assessee 

comes with in the mischief  of  undisc losed income and that  too of  

the specif ied prev ious  year  i t  i s  not  open for  the AO to invoke 

prov i s ions of  Sect ion 271AAB of  the Act .  ……. 

……… 12.  From the foregoing def in i t ion of  ‘undi sc losed income’ we 

f ind that  th is  express ion i s  given a def in i te and specif ic  meaning 

and the word has  not  been descr ibed in an inc lus ive manner  so  as 

to enable the tax author it ies  to give wider  or  e last ic  meaning 

which enables them to br ing with in i t s  ambit  the species of  income 

not  specif ical ly  covered by the def in it ion.  From bare perusal  of  the 

def in i t ion of  the word “undisc losed income” we f ind that  in  order  

to br ing a receipt  or  specie of  income with in the meaning of  the 

said express ion,  i t  i s  obl igatory for  the AO to demonst rate and 

prove that  the income is  represented ei ther  whol ly  or  part ly  by any  

money,  bul l ion,  jewel lery or  other  valuable art ic le or  th ing found in  

the course of  search u/s 132 and wh ich was not  recorded on or  

before the date of  search in  the books of  accounts or  other  

documents maintained in the normal  course re lat ing to such 

prev ious year  or  otherwise not  di sc losed to the Commiss ioner  

before the date of  search.  From the bare perusal  of  the 

assessment  order  and the penalty order ,  we note that  the assessee 

had voluntar i l y  inc luded Rs.69 crores as i t s  income for  AY 2013-14.  

We however  f ind that  noth ing has been brought  on record by the 

AO which in  any manner  even suggested let  alone proved with 

cogent  mater ial  that  the said income was actual ly  represented 

ei ther  whol ly  or  part ly by any sum of  money,  bul l ion,  jewel lery or  

other  valuable art ic le or  th ing and wh ich was found in  the course  

of  search.  S ince no sum of  money,  bul l ion,  valuable or  art ic le 

equivalent  to Rs.69 crores was d iscovered by the Revenue in the 

course of  search,  the addit ional  requi rement  of  the same being 

found not  recorded in the books or  other  documents was 

redundant .  We therefore f ind that  the condit ions prescr ibed in f i r s t  

l imb of  c lause ( i )  of  c lause (c) of  Explanat ion were not  sat i s f ied.   

13.  The second l imb of  sub-c lause ( i )  prov ides that  ‘undi sc losed 

income’ shal l  mean any income represented ei ther  whol ly  or  part ly 

by any ent ry in  the books of  accounts or  other  documents or  

t ransact ions found in the course of  search under  Sect ion 132 but  

which were not  recorded on or  before the date of  search in  the 

books of  accounts or  other  documents maintained in the normal 

course re lat ing to such prev ious year  or  otherwise not  been 

di sc losed to the Commiss ioner  before the date of  search.  We f ind 

that  even in  respect  of  the second l imb no mater ial  or  ev idence 

has been brought  on record by the AO which showed that  the 

income of  Rs.69 crores was represented by any ent ry in  the books  
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of  accounts or  other documents or  t ransact ions found in the 

course of  search.  ………..   

……………..    14.  From the foregoing f indings recorded by the AO in  

Para 7 of  the assessment  order ,  we f ind that  save & except  mak ing  

reference to the voluntary of fer made  through jo int  declarat ion 

pet it ion dated 18.04.2013,  the AO had not  brought  on record any 

incr iminat ing mater ial  found in the course of  search f rom which 

one could infer  that  the income of  Rs.69 crores was represented in  

part  or  whole by any ent ry made in the books of  accounts or  other  

documents or  t ransact ions found in the course of  search………. 

……. 15.  From the foregoing f ind ings of  the AO,  we note that  in  the 

assessment  order  u/s  143(3),  the AO had admit ted that  the 

assessee had sat i s factor i l y  explained the content s  of  the 

documents ident i f ied as RASHMI/1 to RASHMI/5 and RCPL/1 to 

RCPL/7 and there was no f inding in  the said assessment  order  

which in  any manner  even suggested let  alone proved that  the 

income of  Rs.69 crores of fered by the assessee in  i t s  return of  

income was re latable to or  represented by the ent r ies made in 

documents ident i f ied as RASHMI/1 to RASHMI/5 and RCPL/1 to 

RCPL/7.   In  the course of  appel late hear ing the foregoing 

submiss ion of  the Ld.  AR went  un-rebutted f rom the Ld.  DR who 

could not  br ing to our  at tent ion any spec if ic  not ing in  the said 

documents f rom which i t  could be const rued that  the income 

di sc losed was re latable to documents se i zed in  the course  of  

search.  . .…… 

……..16.  From the foregoing d iscuss ion and mater ial  on record,  we 

f ind that  apply ing both the l imbs contained in c lause (c) of  

Explanat ion to Sect ion 271AAB,  the addit ional  income of  Rs.69 

crores of fered by the assessee through i t s  jo int  declarat ion was 

neither  represented by any asset s  found in  the course of  search 

nor  represented by any ent ry made in the books of  accounts or  

other  documents or  t ransact ions found in the course of  search.  We 

therefore f ind that  the income voluntar i l y  of fered by the assessee 

did not  come with in  the ambit  and scope of  the express ion 

‘undisc losed income’ as  def ined for  the purposes of  Sect ion 

271AAB of  the Act .    

17.  From the plain reading of  Sect ion 271AAB we f ind that  the levy 

of  penalty i s  permiss ib le i f  and only i f  there ex ist s  ‘undi sc losed 

income’.  F inding or  unearth ing of  undisc losed income in the 

course or  as a resu l t  of  search conducted u/s  132 of  the Act  i s  s ine  

qua non for  invok ing penal  prov i s ions of  Sect ion 271AAB of  the 

Act .  D iscovery and consequent  assessment  of  undisc losed income 

is  a condit ion precedent  for  levy of  penal ty under  Sect ion 271AAB 

of  the Act .  I t  has to be borne in  mind that  every of fer  of  the 

assessee to pay tax on h is  or  her  income in  the course of  recording 

of  statement  u/s 132 does not  amount  to f inding of  ‘undi sc losed 

income’.  A mere of fer or  disc losure by an assessee to pay tax on 

some addit ional  amount  with a v iew to avoid prot racted l i t igat ion 

cannot  and does not  amount  to discovery of  undisc losed income 

for  the purposes of  levy penal ty u/s  271AAB of  the Act .  The 

Legi s lature has al l  a long been consc ious  in  prov id ing for  levy of  
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penal ty only in  respect  of  “undisc losed income”.  We f ind that  in  al l  

penal  prov is ions such as Explanat ion 5A of  Sect ion 271(1)(c),  

Sect ion 271AAA & Sect ion 271AAB,  the Legi s lature has rest r icted 

the scope of  penal  prov is ion only to “undisc losed income” and not  

assessed total  income.  Moreover  the term/express ion “undisc losed 

income” has been def ined by the Legis lature in  al l  such penal  

prov i s ions in  a speci f ic  and rest r icted manner  and not  in  an 

inc lus ive manner .  For  that  reason the def in i t ion of  undisc losed 

income nowhere prov ides  that  the said express ion shal l  “ inc lude” 

al l  and every species  of  income but  the word used is  undi sc losed 

income “means”.  The conscious use of  the express ion “means” in  

cont radist inct ion to the use of  word “ inc ludes” indicate that  the 

Legi s lature intended to rest r ict  the scope of  penal  prov is ions  only  

to income which came with in the ken of  the said express ion and 

not  beyond. Apply ing the def in it ion of  undisc losed income to the 

income of  Rs.69 crores,  we f ind that  such income was of fered in  

the statement  recorded u/s  132(4) of  the Act  at  the t ime of  search.  

However  only for  the said reason,  i t  could not  be brought  with in 

the ambit  of  undisc losed income part icu lar ly  when such income 

was not  represented by any valuable asset  or  ent ry in  books of  

accounts or  wh ich was not  found as a resu l t  of  search not  

recorded in the books.  We therefore f ind much force in  the Ld.  

AR’s  arguments that  s ince the sum of  Rs.69 crores voluntar i l y  

of fered to tax was not  in  the nature of  undi sc losed income,  the 

levy of  penal ty u/s  271AAB was unsustainable.    

18.  In  th is  regard we re ly on the deci s ion of  the coordinate Bench 

of  the T r ibunal  in  the case of  ACIT  Vs KanwarSain Gupta in  ITA 

No.538/Kol/2017 dated 29.06.2018 involv ing s imi lar  set  of  fact s  and 

c i rcumstances.  In  the instant  case al so  the assessee had 

voluntar i l y  of fered sum of  Rs.1 ,00,00,000/-  to tax in  h is  s tatement 

u/s 132(4) without  any proof  of  concealment .  The AO assessed 

such sum to tax sole ly based on the assessee’s di sc losure pet i t ion 

and there was no mater ial  brought  on record to indicate that  i t  

was represented by any valuable asset  or  any ent ry found in any 

books or  other  documents se ized in  the course of  search.  The AO 

thereafter  al so lev ied penal ty u/s  271AAB @ 10% wh ich was 

deleted by Ld.  CIT (A).  On appeal  th is  T r ibunal  upheld the order  of  

Ld.  C IT (A) by observ ing as under :  

“4 .  Learned Departmental  Representat ive argued that  the 

Assess ing Of f icer  had r ight ly imposed the impugned penal ty 

in  assessee’s case @10% of  h is  undisc losed income of  Rs.1  

crore coming Rs.10,00,000 in  quest ion.  We f ind no substance 

in Revenue’s in stant  arguments.  We f i r s t  of  al l  make i t  clear  

that  sect ion 271AAB of  the Act  appl ies in  re lat ion to the 

impugned penal ty @10% of  the undisc losed income as stood 

def ined in Explanat ion (c) thereto.  There i s  no mater ial  in  

the case f i le  to indicate that  the assessee’s undi sc losed 

income represent s  any money,  bul l ion,  jewel lery or  valuable  

art ic le or  any ent ry in  the books or  other  documents there in.  

We make i t  c lear  that  we are deal ing with a penal ty 

prov i s ion  in  tax statute which i s  to be st r ict ly  interpreted.  We 

therefore are of  the opin ion that  the CIT (A) has r ight ly 

deleted the impugned penal ty as the assesee’s search 
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statement  nowhere ind icated the cor responding 

undi sc losed income as  per  specif ic  requi rement  in  the Act . 

The CIT (A)’s  f ind ings under  chal lenge delet ing penal ty in  

quest ion are accordingly conf i rmed.”   

19.  We al so re ly on the decis ion of  th is  coord inate Bench of  

T r ibunal  in  the case of  DCIT  Vs L i ladhar  Agarwal  in  I TA No.  

1605/Kol/2017 dated 26.12.2018 wherein  ident ical  i s sue had come 

up for  cons iderat ion and the T r ibunal  upheld the CIT (A)’s  order  

delet ing the levy of  penal ty s ince there was no mater ial  to suggest  

that  the income of fered to tax was  a consequence of   any 

valuable asset  or  any ent ry found in any books or  other  documents 

se ized in  the course of  search.  ….   

20.  We may al so refer  to the decis ion of  the coordinate Bench of  

the T r ibunal  at  V ishakhapatnam in the case of  ACIT  Vs Marvel  

Associates (supra)  wherein i t  was  held as fo l lows:  

“9 .  Penal ty u/s  271AAB at t ract s  on undi sc losed income but  

not  on admiss ion made by the assessee u/s 132(4).  The AO 

must  establ i sh that  there i s  undi sc losed income on the bas i s  

of  incr iminat ing mater ial .  In  the instant  case a loose sheet  

was found according to the A.O. ,  i t  was incr iminat ing 

mater ial  ev idencing the undi sc losed income.  In  the penal ty 

order  the AO observed that  loose sheet  shows the cost  per  

square feet  i s  Rs .3571/-  per  sqft .  and assessee stated to 

have submit ted in  sworn statement  cost  per  sq.  feet  at  

Rs.2200/-  to Rs.2300/-  per  sq.  feet .  However  neither  the AO 

nor  the Ld.CIT (A) has ver i f ied the cost  of  const ruct ion with  

the books and pro ject ions found at  the t ime of  search.  The 

counsel  argued that  i t  was  mere project ion but  not  the 

actual s .  The wr i te up heading al so ment ioned that  summary 

of  the projected prof itabi l i t y  statement . There i s  no 

ev idence to establ i sh that  project ions ref lected in the loose 

sheet  i s  real .  No other  mater ial  was  found dur ing the course 

of  search indicat ing the undisc losed income. There was no 

money,  bul l ion,  jewel lery or  valuable art ic le or  th ing or  ent ry 

in  the books of  accounts or  documents t ransact ions were 

found dur ing the course of  search indicat ing the asset s  not  

recorded in the books of  accounts or  other  documents 

maintained in the normal  course,  whol ly  or  part ly .  The 

revenue d id not  f ind any undi sc losed asset ,  any other  

undi sc losed income or  the inf lat ion of  expenditure dur ing 

the search/ assessment  proceedings.  Though a loose sheet  

of  page No.107 of  Annexure A/GS/MA/1 was found that  

does not  indicate any suppress ion of  income but  it  i s  on ly  

project ion of  prof i t  s tatement .  The amount  of  Rs.3571/- 

ment ioned in the pro ject ions refers  to cost  and prof it  which 

i s  approximate sale pr ice but  not  the cost  as stated by the 

AO in the penal ty order .  The cost  of  const ruct ion in  the 

project ions  pro jected at  Rs.2177/-  which i s  in  synch with the 

statement  given by the assessee.  The AO was happy with 

the disc losure given by the assessee and did not  ver i fy the 

factual  pos i t ion with the books  of  accounts and project ions  

and br ing the ev idence to unearth the undisc losed income.  
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Neither  the A.O. nor  the invest igat ion wing l inked the cost  

of  prof it  or  cost  of  asset  to the ent r ies in  the books  of  

accounts or  to the sales conducted by the assessee to the 

sale deeds.  Therefore,  we are unable to accept  the 

content ion of  the revenue that  the loose sheet  found dur ing 

the course of  search indicates any undisc losed income or  

asset  or  inf lat ion of  expenditure.  The Hon'ble ITAT  Delh i  

Bench in  the case of  Ajay Sharma v.  Dy.  CIT  [2013]  30 

taxmann.com 109 held that  with respect  to the addit ion on 

account  of  al leged receivables as per  se ized paper ,  there i s  

no d i rect  mater ial  which leads and establ i shes that  any 

income received by the assessee has  not  been declared by 

the assessee.  An addi t ion has been made on the bas is  of  

loose document,  which did not  c losely prove any 

concealment  or  furn ish ing of  inaccurate part iculars  by the 

assessee.  Hence penal ty u/s  158BFA (2) of  the Act  i s  not  

lev iable.   

The fact s  of  the assessee' s  case shows that  there was no 

undi sc losed income found dur ing the course  of  search and 

no incr iminat ing mater ial  was found,  hence we hold that  

there i s  no case for  impos ing penal ty u/s  271AAB of  the Act ,  

accord ingly,  we set  as ide the order  of  the lower author i t ies 

and cancel  the penal ty u/s  271AAB of  the Act .   

10.  In  the resu l t ,  the appeal  f i led by the revenue i s  

di smissed.”  

21.  Usefu l  reference in th is  regard may a l so be made to the 

decis ion of  the coordinate Bench of  th is  T r ibunal  at  Jaipur  in  the 

case of  Shr i  D inesh Kumar Agarwal  vs .  ACIT  in  I TA No.  855 & 

856/JP/2017 dated 24/07/2018 wherein i t  was  held as  fo l lows:  

“18.  We have cons idered the r ival  submiss ions  as wel l  as  

re levant  mater ial  on record.  At  the out set ,  we note that  the 

sur render  of  Rs.  1 ,65,38,920/-  was made by the assessee 

dur ing the course of  search and Se izure proceedings and 

of fered to tax for  the year  under  cons iderat ion.  The detai l s  

of  the sur rendered income pertains  to the year  under  

cons iderat ion are as under :-   

On account  of  debtors  (advances g iven)  Rs.  80,00,000/-   

 Unexpla ined cash found      Rs .  10,00,000/-   

 Accrued interest  on debtors         Rs .  20,00,000/-   

 Excess stock found dur ing search        Rs .  55,38,920/-   

   Total      Rs .  1 ,65,38,920/-   

We f ind that  out  of  these four  i tems of  sur renders only  

advances of  Rs.  80,00,000/-  i s  based on the incr iminat ing 

mater ial  and al l  other  i tems are not  based on the se ized 
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mater ial .  The interest  on advances/ debtors  i s  only an 

est imated amount  disc losed dur ing the year  but  no record 

or  any document  was found dur ing the search and se izure  

act ion.  As regards the excess stock we f ind f rom the record 

as produced before us by the ld.  DR that  the valuat ion 

report  i s  based on the market  pr ice of  the gold Jewel lery 

prevai l ing on the date of  search as against  the cost  or  

real izat ion wherever  i s  less .  Therefore,  the computat ion of  

excess stock based on the market  pr ice of  the stock cannot  

be cons idered as undi sc losed income of  the assessee as i t  i s  

the subject  matter of  regular  assessment  and cannot  be 

regarded as undisc losed income based on incr iminat ing 

mater ial .  There i s  no such fact  e i ther  recorded dur ing the 

search and se i zure proceeding or  in  the assessment  order  or  

in  the penal ty proceeding to show that  there was 

di screpancy in  the s tock as recorded in  the books  of  

account  and found at  the t ime of  search.  In  the absence of  

any di screpancy in  the quant i ty of  stock the valuat ion of  

the stock i s  pure ly a quest ion of  assessment  and cannot  be 

held as undisc losed income detected dur ing the course of  

search and se izure proceeding.  Therefore,  to the extent  of  

excess stock based on the valuat ion report  the di sc losure of  

the income by the assessee would not  fal l  in  the category  

of  undisc losed income as per  explanat ion to Sect ion 271AAB 

of  the Act .  I t  i s  not  the case of  the Revenue that  any stock 

of  jewel lery was found which i s  not  recorded in the books of  

account  but  the value of  stock i s  computed based on the 

valuat ion report  of  the departmental  valuer .  Once the 

di f ference in the value of  stock i s  only due to market  pr ice 

as against  the cost  of  the said stock,  the same wi l l  not  fal l  in  

the ambit  of  undisc losed income as def ined under  c lause-

(c) of  explanat ion -1  of  sect ion 271AAB of  the Act .   

19.  S imi lar ly  the accrued interest  of  Rs.  20,00,000/-  i s  a l so  

only est imated and not  based on any incr iminat ing 

documents.  Th is  amount  was est imated as there were 

advances as per  the ent r ies of  the se ized mater ial .  Even 

otherwise accrued interest  i s  dependent  on the outcome of  

the levy of  penal ty in  respect  of  advances g iven by the 

assessee.  We have cons idered the i ssue of  advances for  the 

assessment  year  2013-14 and accordingly in  v iew of  our  

f inding on the said i s sue the penal ty U/s 271AAB of  the Act  

i s  not  sustainable in  respect  of  the sur render  amount  of  Rs.  

1 ,65,38,920/- .”   

22.  We al so re ly on the decis ion of  the coordinate Bench at  Ranchi  

in  the case of  R inku  Agarwal  in  I TA No.  262/Ran/2017 dated 

30.11.2018.  In  the instant  case as  wel l  in  the course  of  search 

operat ions conducted at  the Mica Mod Group on 21.11.2012,  the 

assessee had admit ted addit ional  income of  Rs.5,00,000/-  u/s  

132(4) wh ich she had of fered to tax in  her  return of  income. The 

AO lev ied penal ty u/s  271AAB on such addi t ional  income of fered 

to tax.  The T r ibunal  noted that  neither  the Invest igat ion Wing in  the 

post  search nor  dur ing the course of  assessment  proceedings,  the 

Assess ing Of f icer  found any incr iminat ing ev idence of  undisc losed 
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income otherwise the declarat ion of  the assessee for  making the 

addit ion.  Fol lowing the decis ion rendered in the case of  ACIT  Vs 

Kanwar Sa in Gupta (supra),  the T r ibunal  deleted the penalty lev ied 

u/s 271AAB of  the Act .   

23.  Respect ful ly  fo l lowing the deci s ions in  the foregoing and 

having regard to our  f inding that  the income of  Rs.69 crores 

voluntar i l y  of fered to tax was not  in  the nature of  ‘undisc losed 

income’ def ined in c lause (c) of  Explanat ion to Sect ion 271AAB,  

we hold that  the Ld.  CIT (A) was just i f ied in  cancel l ing the penal ty 

lev ied u/s 271AAB of  the Act .  Accordingly  the order  of  the Ld.  

CIT (A) i s  upheld for the reasons discussed above and the 

Revenue’s appeal  stands re jected.”  

10.  Now coming to the fact s  of  the case before us,  the assessee in  th is  

case has  sur rendered as total   income of  Rs.  14,39,99,158/-  dur ing the 

search act ion car r ied out  at  h is  premises u/s  132 of  the Act ,  out  of  which 

Rs.  14 crores was  sur rendered to cover  any disal lowance of  

expenses/addit ions,  whereas,  the remain ing amount  of  Rs.  39,99,158/-   

was sur rendered represent ing prof i t  earned on stock found short .  

Thereafter the assessee f i led i t s  return of  income and  duly inc luded the 

sur rendered amount  in  i t s  income for  the purpose of  taxat ion.  The 

Assess ing of f icer  car r ied out  the assessment  proceedings  u/s  143(3) of  

the Act  and independent ly scrut in ized and ver i f ied the di f ferent  heads of  

income and expenditure and computed the addit ional  income of  Rs.  

33,13,304/-  on account  of  stock found short  dur ing search act ion,  

however ,  g iv ing the assessee set  of f  of  amount  of  Rs.  39,99,158/- 

sur rendered under  the head ‘prof i t  on stock found short ’  added the 

balance amount  of  Rs.  2 ,58,20,577/-  into the income of  the assessee on  

account  of  stock found short  dur ing the search act ion.  Apart  f rom that ,  

the Assess ing of f icer  had made the addit ional  disal lowance of  

Rs.2 ,83,98,545/-  under  sect ion 14A of  the Act  which was in  addit ion  to the 

suo motu  di sal lowance of  Rs.  3 ,45,49,868/- returned by the assessee in  

th is  respect  in  h is  Income tax return.   The Assess ing of f icer al so made an 

addit ion of  Rs.2 ,25,54,011/-  u/s  36 (1 )( i i i )  of  the Act .  Though the assessee 

dur ing the assessment  proceedings submit ted that  the set  of f  of  Rs.14 

crores declared on account  of  disal lowance by the assessee of  

expenses/addit ions be given to the assessee,  however ,  the Assess ing 

of f icer  re jected the above content ion of  the assessee s ince the assessee 

had not  given any bi furcat ion of  any sur rendered income of  Rs.  14 crores.  

Apart  f rom that ,  the Assess ing of f icer  has made an addit ion of  Rs.  

9 ,23,231/-  u/s  36(1) (v ) of  the Income Tax  act  and assessed the total  

income at  a loss  of  Rs.  33,73,75,950/-  as against  the loss  declared /  

returned by the assessee at  Rs.  41,50,72,313/- .  

11.  The relevant  fact  in  th is  case i s  that  though the Assess ing of f icer 

examined indiv idual ly  each and every i tem of  income and expenditure 

and made separate di sal lowances,  however ,  the Assess ing of f icer  did not  

point  out  any excess or  wrong expenditure c laimed so far  as the 

sur render  of  Rs.  14 crores on account  of  disal lowance of  expenditure / 

addit ion was concerned.  Even the Assess ing of f icer  did not  al low the 

telescopic benef i t  /  set  of f  of  the amount  sur rendered as against  the 

di sal lowance made by the Assess ing of f icer  under  the prov is ions of  

sect ion 40A,  36 (1 )( i i i )  and 36 (1 )(v ) of  the Act .  There i s  no ment ion in  the 

assessment  order  that  the assessee had c laimed any ext ra or  inadmiss ib le 
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expenditure in  respect  of  any other  i tem.  I t  a l so apparent  f rom the fact s 

on the f i le  that  even dur ing the search act ion,  no incr iminat ing mater ial  

in  respect  of  excess ive or  inadmiss ib le expenditure was found dur ing the 

search act ion.  The assessee s imply sur rendered the amount  of  Rs.  

14,39,99,158/-  and in the bi furcat ion of fered Rs.  39.99 lacs towards  prof i t s 

of  stock found short  and remain ing amount  or  Rs.  14 crores was 

sur rendered on account  of  disal lowance of  expenses/addit ion.   However ,  

neither  dur ing the search act ion nor  dur ing the assessment  proceedings,  

no such d isal lowance of  expenditure and consequent  addit ion has  been 

made except  as  d iscussed above.  However ,  the Assess ing of f icer  has  

added the aforesaid di sal lowance made by h im separately into the 

income of  the assessee.  So far  as the di sal lowance u/s 14A i s  concerned,  

the assessee had taken a plea before the Assess ing of f icer  that  i t  did not  

earn any tax-exempt  income dur ing the year .  Fur thermore,  that  

investments were made out  of  i t s  own /  interest  f ree funds avai lable with 

the assessee and that  no disal lowance u/s  14A of  the Act  was warranted.  

S imi lar  plea was al so taken by the assessee in  respect  of  disal lowance 

made u/s 36(1)( i i i )  of  the Act  that  the advances/ investments were made 

by the assessee out  of  i t s  own/ interest  f ree funds avai lable with i t .  A plea 

was al so taken that  the advances were given out  of  commercial  

expediency.  So far  as  the disal lowance u/s  36(1)(v ) was concerned,  a 

plea was taken that  the cont r ibut ion to Employees Prov ident  Fund was 

made with in the st ipu lated per iod and that  no disal lowance was 

att racted.  

12.  Cons ider ing the nature of  di sal lowance made by the Assess ing 

of f icer  and the plea of  the assessee,  i t  i s   qu i te apparent  that  the i s sue of  

di sal lowance of  expenditure  on the aforesa id three i ssues was a 

debatable one and in fact  in  the l ight  of  the var ious deci s ions  of  the 

Hon'ble High Court s ,  the assessee  has a fai r  case on mer i t s  and that  it  

cannot  be said that  there was any intent ional  act  on the part  of  the 

assessee  to c laim  any  inadmiss ib le expenditure,  rather,  the assessee  

had put  a bonaf ide c laim of  the al lowance/expenditure on these i ssues.  

What  we wish to convey through the aforesaid di scuss ion i s  that  even 

despite certain disal lowances made by the Assess ing of f icer ,  as di scussed 

above,  i t  cannot  be said that  assessee had c laimed any inadmiss ib le 

expenditure which would fal l  with in the def in i t ion of  “undi sc losed 

income” as def ined under  the prov is ions of  sect ion 271AAB of  the Act . 

Except  the aforesaid disal lowance made by the Assess ing of f icer  on 

debatable i ssues,  there i s  no case of  the Department  in  respect  of  any 

inadmiss ib le expenditure c laimed by the assessee which would cover  the 

sur rendered income of  Rs.  14 cores.  From the fact s  on the f i le ,  i t  i s  

establ i shed that  the aforesa id sur render  of  Rs .  14 crores was based on the 

mere statement  of  the assessee and noth ing incr iminat ing mater ial  which 

would const i tute “undisc losed income” as per  the prov is ions of  sect ion 

271AAB of  the Act  was detected or  found dur ing the search act ion.  In  

v iew of  the var ious case laws as d iscussed above,  the aforesaid amount  

for  Rs.14 cores would not  fal l  in  the def in it ion of   ‘undi sc losed income’ as  

def ined under  sect ion  271AAB of  the Act  and,  hence,  the penalty  i s  not  

lev iable on the said amount   under  the prov is ions of  sect ion 271AAB of  

the Act .  

13.  So far  as the re l iance of  the Ld.  DR on the decis ion in  the case of  

Hon'ble Al lahabad H igh Court  in  the case of  ‘Pr inc ipal  CIT  Vs.  Shr i  
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Sandeep Chandak’ and Ors.  (supra) i s  concerned,  as discussed in  the 

aforesaid deci s ion  of  the Coordinate Bench of  the T r ibunal  in  ‘DCIT  Vs.  

Rashmi Cement  Ltd,  (supra)  the fact s  in  the case of  Pr inc ipal  C IT  Vs.  Shr i  

Sandeep Chandak’ and Ors (supra) are  di st ingui shable and do not  apply  

to the fact s  and c i rcumstances of  the case in  hand in the l ight  of  the 

di scuss ion made in the above refer red to decis ion of  the Kolkata Bench 

of  the T r ibunal .   

14.  However ,  so far  as the sur rendered amount  of  Rs.  39.99 lacs i s  

concerned,  same was of fered on account  of  prof i t s  on stock found short  

dur ing the search act ion.   Admit tedly,  the stock was found short  dur ing 

the search act ion.  In  fact ,  the Assess ing of f icer  apart  f rom the above 

sur render  of  Rs.  39.99 lacs has made further  addit ion of  Rs.  2 .58 cores on 

th is  i ssue.  I t  i s  apparent  that  the aforesaid prof i t  on short  s tock were not  

accounted for  by the assessee but  was  only  detected dur ing the search 

act ion.  However ,  the assessee has substant iated the manner  of  earn ing 

of  the said income which inc lude the sur render  income of  Rs.  39.99 lacs,  

hence,  penal ty @ 10%  i s  lev iable on the aforesaid amount  as per  the 

prov i s ions of  sect ion 271AAB (1)(a) of  the I . T .  Act .   

14.  In  v iew of  th is ,  the penal ty in  th is  case i s  rest r icted to 10% of  the 

sur rendered income of  Rs.  39,99,158/-  on account  of  stock found short  as 

per  the prov is ions of  sect ion 271AAB (1)(a) of  the Act . However ,  the 

remain ing part  of  the penal ty i s  ordered to be deleted.”  

 

9.  From the perusal  of  the above deci s ion,  i t  can be not iced that  the 

T r ibunal  has categor ical ly  held that  i f  no incr iminat ing mater ial  i s  found 

dur ing the search act ion and the sur rendered income does not  fal l  in  the 

def in i t ion of  undisc losed income as def ined u/s 271AAB of  the Act ,  the 

penal ty i s  not  warranted.  The Coordinate Bench of  the T r ibunal  has al so  

di scussed the proposi t ion of  law laid down by the Hon'ble Al lahabad H igh 

Court  in  the‘Pr inc ipal  CIT  vs  Sandeep Chandak and Ors. ’  ( supra) and has  

held that  the fact s  of  the said case are  d ist ingui shable and do not  apply to 

the fact s  of  the case in  wh ich no incr iminat ingmater ial   i s  found dur ing the 

search act ion.  

 

10.  However , ,   Ld.  Counsel  for  the assessee has been fai r  enough to 

admit  that  i t  i s  not  in  al l  the cases  that  no incr iminat ingmater ialwas found.  

That  certain i tems of  jewel lery of s i lverwere found /  not iced dur ing the 

search act ion,  the source of  income f rom  which as held by the Assess ing 

Off icer  al so stood explained and al so the manner  of  earn ing of  the income 

was al so  substant iated.  He,  therefore,  has been fai renough to admit  that  

penal ty under  the prov is ions  of  sect ion 271AAB (1)(a) of  the Act  was l iable  

to be conf i rmed to the extent  of  the property /mater ial  found dur ing 

search act ion.  He,   in  th is  respect  has given a chart ,  which for  the sake of  

ready reference,  i s  reproduced as under :-  

 

S.No. Particulars Sukhdarshan 

Kumar 

Rama Rani Venna Rani R.D. Place 

Private Limited  

1 Jewellery 0 133 54.23 0 

 

2 Silver 0 0 8.40 0 

 

3 Income 

Declared 

230 67 27.37 300 
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Total  230 200 190 300 

 

 

11.  In  the case of  Mrs.  Rama Rani ,  ( I TA No.  1240/Chd/2018) for  

assessment  year  2016-17,  as noted f rom the above chart ,  jewel lery worth 

Rs.  1 .33 crores   was found,  whereas,  income sur rendered by her  dur ing the 

search act ion was of  Rs.  2  crores.  In  v iew of  the discuss ion made above,   

the penalty us 271AAB(1)(a) of  the Act  i s  rest r icted to the value of  the 

jewel lery  found dur ing search act ion i .e.  R s .  1 .33 crores,  the 10% of  which 

comes to Rs.  13.30 lacs,  hence,  the penal ty  in  the case of  Mrs.  Rama Ran i  i s  

rest r icted to Rs.  13.30 lacs as against  Rs.  20 lacs imposed by the Assess ing 

Off icer .  
 

So respectfully following the aforesaid referred to order the present case are set 

aside to the file of A.O. to be adjudicated as per the directions given in the above said 

order dt. 12/07/2019 in ITA No. 1240/Chd/2018,  in accordance with law after providing 

due and reasonable opportunity of being heard to the assessee.  

7. In the result, all the above appeals of different assessees are partly allowed for 

statistical purposes.  

  (Order pronounced in the open Court on  23/08/2019 ) 

    Sd/-                    Sd/- 

             संजय गग%                          एन.के.सैनी,  

        (SANJAY GARG )                       ( N.K. SAINI) 

�या&यक सद(य/ Judicial Member                     उपा य! / VICE PRESIDENT 

AG  
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